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	CONSULTATION QUESTIONS
	RESPONSE

	Who should be included?: employer of significant size or impact; significant effect on people; significant dealings with service users; big enough to cope with the duties?
	

	Q1:   Do you think the criteria set out above are the right ones? Please give your reasons.
	We consider that these criteria are appropriate. To ensure clarity the public bodies to which the specific duties apply should be identified in a single published list which is readily accessible. In drawing up the list the principle should be adopted that any body subject to the existing specific duties should be subject to the new duties unless there is a clear case for exclusion.

	Q2:   Are there any other criteria we should use? If so, what do you suggest?
	No.

	Setting equality objectives
	

	Q3:   Do you agree that public bodies should have a specific duty to publish equality objectives with reference to the relevant evidence and their wider general Equality Duty obligations?
	We believe that the wording of the first sentence of para 5.9 of the consultation document (“identify the areas where they can have the most impact on equality”) is too simplistic. In setting equality objectives, public bodies should be guided by what is important and needed – based on the evidence they have gathered and the results of consultation and involvement – just as much as being led to what is achievable. That said, we consider that publishing objectives is critical so there is transparency over how they have analysed evidence and consulted.
Clear statutory guidance will be of importance here.

	Q4:   Do you agree that public bodies should set out the steps they intend to take to achieve their equality objectives?
	Yes, we consider this to be necessary and important to ensure transparency and accountability.

	Q5:   Do you agree that public bodies should be required to implement the steps they have set out for themselves within the business cycle period unless it would be unreasonable or impractical to do so?
	This seems to follow, but there may need to be recognition that external factors can influence what is “reasonable and practical” to achieve. If a public body decides not to pursue an equality objective then that decision should itself be made public at the earliest opportunity; it will not be sufficient simply to report its failure to achieve at the end of the business cycle period.

	Q6:   Do you agree that public bodies should be required to review their objectives every three years?  If not, what time-period do you suggest instead?
	We support the adoption of the proposed three year cycle, which is already familiar and widely used, in order to reposition and reprioritise objectives. The annual reporting requirement covered in Q9 is also critical. 

	Q7:   Do you agree that public bodies should set equality objectives taking into account priority areas set by the relevant Secretary of State? 
	The general and specific duties are, we believe, most properly discharged by public bodies on the basis of a “bottom up” approach. We do not dismiss the notion that there may be value in overlaying “top down” priority areas but consider the case for this is inadequately described and articulated.

	Q8:    Do you agree that public bodies should not be required to set equality objectives in respect of each protected characteristic?
	On balance, we believe that the regime will be overburdensome unless public bodies have the freedom to establish their own equality objectives in this way. Whilst we recognise that this might be seen as a regression from the status quo we consider it is critical for public bodies to have the flexibility to operate without disproportionately heavy bureaucracy. To require the setting of equality objectives for each protected characteristic seems to us to be disproportionate, since there may well be circumstances where a public body is unable to find evidence to support the need for an objective on every protected characteristic. We would expect that the evidence base for equality objectives in relation to the protected characteristic of age will be readily apparent to the majority of public bodies in the light of our ageing society and local and national demographic issues. We find it hard to imagine that there will be similarly compelling general arguments in relation to other protected characteristics such as sexual orientation or religion or belief, and even less so in relation to gender reassignment.
To require the setting of equality objectives in respect of each protected characteristic would seem to us to be overly rigid and could jeopardise the effectiveness of the equality objectives regime.

	Reporting – frequency and method
	

	Q9:   Do you agree that public bodies should be required to report annually on progress against their equality objectives, but that the means by which they do so should not be prescribed in legislation?
	We support the proposal for annual reporting of progress and the principle that “usual reporting mechanisms such as annual reports” are the appropriate method.
Statutory guidance should, however, if possible set out minimum requirements.

	Reporting – what data?
	

	Q10: Do you agree that public bodies with 150 or more employees should be required to publish their gender pay gap, their ethnic minority employment rate and their disability employment rate? We would welcome views on the benefits of these proposals in encouraging public authorities to be more transparent.
	We consider the 150 employee threshold to be an appropriate minimum, permitting comparisons between bodies and over time. However, focusing on three headline indicators may well mask underlying issues, and every effort should be made to encourage public bodies to exceed these requirements. 
A number of public sector bodies already have experience of running single equality schemes and publishing data on other protected characteristics on a voluntary basis. In Q13 we point to potential problems in reporting indicators on sexual orientation and religion or belief, but no such issues arise with reporting on age, since base data on age will be routinely held by all public bodies. EHRC guidance in this area would be helpful.

	Q11: Do you agree with the proposal to use the overall median gender pay gap figure? Please give your reasons.  If not, what other method would you suggest and why? 
	Using the median as defined seems to be reasonable, but the figure itself is of limited value without analysis of its causes. Its importance may also be exaggerated, as in some of the media reporting of the recent EHRC research into gender pay issues in the financial services sector. 

	Q12: Do you have any evidence of how much it would cost to produce and publish this information, and of what the benefits of producing and publishing this information might be?
	No.

	Q13: Do you agree with the proposal not to require public bodies to report employment data in relation to the other characteristics protected under the Equality Duty? If not, what other data do you think should be reported on?
	Yes, for many of the reasons outlined in our response to Q8, but we believe that public bodies should be given every encouragement to report more widely (ie for other characteristics) and more deeply (ie beyond the simple headline indicators).
There are likely to be issues relating to the completeness or accuracy of employee data on religion or belief and sexual orientation since monitoring on these protected characteristics is far from universal in the public sector.

	Demonstrating impact
	

	Q14: Do you agree with the move away from an emphasis on describing process, to requiring public bodies to demonstrate how they have taken evidence of the impact on equality into account in the design of their key policy and service delivery initiatives and the difference this has made?
	Yes.

	Involvement and consultation
	

	Q15: Do you agree that public bodies should have a specific duty - when setting their equality objectives, deciding on the steps towards their achievement and reviewing their progress in achieving them to take reasonable steps to involve and consult employees, service users and other relevant groups who have an interest in how it carries out its functions - or where appropriate their representatives; and in particular take reasonable steps to consult and involve the protected groups for whom the duty is designed to deliver benefits?
	We consider that meaningful consultation and involvement of stakeholders is crucial to success here. This may be not be easy in relation to those protected characteristics which have not previously been subject to the public sector equality duties. We think, for example, that the requirement might be problematic in relation to religion or belief, where reliable and up to date data on which groups it might be necessary or appropriate to consult may not be readily available (how useful is 2001 Census data on religion, for example). So particular care will need to be taken over who should be consulted as stakeholders and whether they are representative of the community. There is otherwise the risk that public bodies will simply listen to those minority groups who shout loudest, without account being taken of the views of the (frequently silent) majority. We believe there is likely to be value in public bodies setting out the process they will normally adopt on consultation and involvement, and the bodies they will normally treat as stakeholders, rather than attempting to particularise this for each initiative.
On the protected characteristic of age – which everybody shares – we think there is a risk that that consultation will be dominated by the voice of older people, and efforts may need to be made to ensure that other representative views are sought. The position of the under 18s, excluded from the planned extension of the bar on age discrimination into services and public functions, seems somewhat anomalous.

	Procurement
	

	Q16: Do you think that imposing specific equality duties on contracting authorities in relation to their public procurement activities are needed, or are the best way to help deliver equality objectives? Do you think such an approach should be pursued at this time?
	Yes

	Q17:
Do you agree that contracting authorities should be required to state how they will ensure equality factors are considered as part of their procurement activities? 
	Yes

	Q18:
Do you agree that contracting authorities should be required to consider using equality-related award criteria where they relate to the subject matter of the contract and are proportionate?
	Yes

	Q19: Do you agree that contracting authorities should be required to consider incorporating equality-related contract conditions where they relate to the performance of the contract?
	Yes

	Q20: What would be the impact of an regulatory proposal aimed at dealing with suppliers who have breached discrimination law? What might be the benefits, costs and risks?
	Whilst ‘naming and shaming’ may appear to be an attractive sanction we see this as a potential minefield. Breaches of discrimination law may not be a good or reliable indicator of a supplier’s integrity on equality and take no account of the propensity of some employers to routinely settle claims. At what point is a breach established, particularly where an appeal is lodged? When does a breach become serious? How do you compare breaches (eg an equal pay breach affecting a large number of employees, endemic race discrimination breaches, and a single technical breach of the age discrimination requirements). 

	Q21:Do you support the proposal to establish a national equality standard which could be used in the procurement process? If so, do you believe this is achievable through a specific duty or is this better tackled through a non-legislative approach? Are there any practical issues that would need to be considered?
	We consider that a non-legislative approach is more appropriate than a specific duty. We encourage  the development of an equality standard kitemark for procurement and other purposes but see this as a long-term goal. The recent report for GEO identifies the fragmented nature of the equality benchmarking/evaluation ‘marketplace’ and we see little sign of short-term action to develop an acceptable national standard. 

	Requirements on central government
	

	Q22: Which of the above four models do you consider achieves the best balance between joined-up working and senior accountability for equality outcomes, while avoiding unnecessary burdens?  Please explain why.
	We consider that the retention of a requirement for reporting by relevant Secretaries of State under models (1) or (2) to be most appropriate.


Q23: Do you have any other suggestions how this duty could be remodelled to retain the valuable features of senior accountability and joined-up working, whilst avoiding unnecessary burdens?

	
	No

	Q24: Are there any specific requirements, other than those that we have proposed, which you think are essential to ensure that public bodies deliver equality outcomes in an effective and proportionate manner?
	We have no suggestions in this area.

	Q25: What role do you think the guidance from EHRC should play in helping public bodies implement the specific duties in a sensible and proportionate manner?  What do you think it would be helpful for such guidance to cover?
	The importance of clear practical (statutory and non-statutory guidance from the EHRC cannot be under-estimated.
We are encouraged by the open fashion in which EHRC is approaching this task.


